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Dear Ms. Dortch, 
 

I am providing these reply comments in the above-referenced proceeding pursuant to the 
instructions in the “Notice of Proposed Rulemaking” (NPRM) issued by the Commission 9 June 2003.1 
The Federal Communications Commission (FCC) issued the NPRM and attachments in its effort to 
further develop rules for (and streamline) its licensees’ compliance with Section 106 of the National 
Historic Preservation Act (NHPA).  

 
Parties writing on behalf of the telecommunications industry and historic preservation interests 

have provided the FCC with substantive comments in the above-captioned proceeding. What is clear 
from the many comments filed is that there is a wide gulf between the expectations of those in the 
telecommunications industry and the requirements imposed on the FCC by the National Historic 
Preservation Act. Industry wants streamlined reviews and cookie cutter templates for addressing 
complex issues; historic preservation interests want to ensure that poorly conceived tower and antenna 
siting do not further diminish the nation’s heritage. American Indians want to have a place at the 
consultation table in tower siting and have expressed grave concerns over the thousands of towers built 
without compliance with Section 106 that impair their abilities to interact with their sacred places. 

 
In my comments on the proposed Programmatic Agreement submitted to the FCC 8 August 2003 

I wrote that the draft Nationwide Programmatic Agreement will not achieve the FCC’s goals towards 
improving its (and its licensees’) compliance with Section 106 of the National Historic Preservation Act. 
Many of the comments received by the FCC from historic preservation interests and from Native 
Americans reinforce these observations. In my reply comments I wish to address two areas raised both 
by industry and by preservation interests in comments provided to the FCC on the proposed 
                                                 
1 FCC 03-125, “In the Matter of Nationwide Programmatic Agreement Regarding the Section 106 National Historic 
Preservation Act Process.” 
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Programmatic Agreement. These areas involve the purported costs to industry in its efforts to comply 
with Section 106 and the proposal to exclude existing communications facilities from Section 106 
review. 
 
 
Compliance costs too much and takes too much time 
 
 The telecommunications industry uniformly supports excluding certain classes of FCC 
undertakings from Section 106 review. According to comments submitted by the Cellular 
Telecommunications and Internet Association, “Exclusions are crucial and effective streamlining 
measures.”2 American Tower Corporation wrote that the proposed Programmatic Agreement can “be 
worthy of the effort only if it streamlines the existing Section 106 process as set forth in the ACHP’s 
rules.”3Tower builders and carriers strive to find “more efficient ways” to increase service footprints and 
enhance existing networks.4 In its opinion, PCIA would have all parties believe that the FCC’s goals to 
streamline Section 106 compliance in ways that “provide the same level of protection to historic 
properties as the ACHP rules, while also employing greater flexibility and incurring less cost and 
delay.”5 
 
 Compliance with Section 106 by FCC licensees cost so much and takes so much time to 
complete not because the rules are different for carriers and tower builders or because they are too 
onerous. Rather, there are exorbitant costs and time delays because the telecommunications and 
broadcast industries historically has used, and continues to use, environmental professionals who are not 
qualified to identify historic properties or render assessments of effects to historic properties. This fact 
was underscored by comments provided to the FCC by the Georgia SHPO and others.6 
 

                                                 
2 “In the Matter of Nationwide Programmatic Agreement Regarding the Section 106 National Historic Preservation Act 
Review Process, Docket 03-128,” Comments of the Cellular Telecommunications & Internet Association (8 August 2003), 
Andrea D. Williams and Michael F. Alschul, 33. 
 
3 “In the Matter of Nationwide Programmatic Agreement Regarding the Section 106 National Historic Preservation Act 
Review Process, Docket 03-128,” Comments of American Tower Corporation (8 August 2003), H. Anthony Lehv, John F. 
Clark, and Zachary Zehner, 4. 
 
4 “In the Matter of Nationwide Programmatic Agreement Regarding the Section 106 National Historic Preservation Act 
Review Process, Docket 03-128,” Comments of Nextel Communications, Inc. (8 August 2003), Laura H. Phillips, Laura S. 
Gallagher, and James B. Goldstein, 2. 
 
5 “In the Matter of Nationwide Programmatic Agreement Regarding the Section 106 National Historic Preservation Act 
Review Process, Docket 03-128,” Comments of PCIA – The Wireless Infrastructure Association (8 August 2003), Jay 
Kitchen, Julie Coons, Connie Durcsak, John F. Clark, Zachary Zehner, and Keith R. Murphy, 10. 
 
6 “Comments on FCC Docket No. 03-128,” Submitted by Richard Cloues, Deputy State Historic Preservation Officer, 
Georgia, 8 August 2003; “Memorandum: FCC Docket No. 03-128,” Knox Mellon, California State Historic Preservation 
Officer, 8 August 2003; “Docket No. 03-128 – Proposed Programmatic Agreement,” Earl Shettleworth, Maine State Historic 
Preservation Officer, 7 August 2003. 
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 Despite industry’s “commitment” to improving its Section 106 compliance track record – PCIA 
wrote in its comments to the FCC: “No stakeholder in the streamlining process has invested more in this 
programmatic agreement, is more sympathetic to its goals …” – there is a widespread disconnect 
between industry’s motions and comments on paper and before the FCC and their actions in 
communities throughout the United States. Although there are significant differences in the due 
diligence paid to compliance with Section 106 by individual FCC licensed entities, there are uniform 
business practices that reinforce industry’s use of improperly qualified professionals. These differences 
stem mainly from a lack of guidance from the FCC and the Commission’s failure to enforce its rules.7 
 
 Much of my historic preservation consulting practice involves work for FCC licensees. I have 
conducted projects spanning the breadth of the continental US for FCC licensees who have hired me to 
redo Section 106 surveys and consultations because their previous environmental consultants proved 
inept or improperly qualified. Despite my repeated admonitions to my clients to use qualified historic 
preservation consultants, many prefer to adhere to a risk-benefit business model that depends on 
minimal public participation and cursory reviews by SHPO staffs. Basically, the times they don’t get 
caught doing substandard compliance work outnumber the times they do, therefore it’s “cheaper” to use 
unqualified professionals. 
 
 There also are many cases where FCC licensees have made good faith efforts to identify historic 
properties and consult with SHPOs using cultural resource management firms. Because many in the 
telecommunications industry don’t understand that an archaeologist’s skills differ from an architectural 
historian’s or historians, many see no problem with hiring an archaeologist to take care of their Section 
106 compliance. This practice has resulted in costly delays to FCC licensees, including the 
endangerment of a proposed wireless infrastructure project covering an entire county in the Eastern US. 
 
 The claims by telecommunications company attorneys and trade organizations that compliance 
with Section 106 under the Advisory Council on Historic Preservation’s rules are disingenuous and do 
not withstand close scrutiny. Rather than provide industry with additional latitude in compliance with 
Section 106 of the National Historic Preservation Act, the FCC needs to step up its enforcement of past 
efforts to circumvent compliance and provide its licensees with clear and concise guidance on how to 
comply with Section 106. 

 
 
Exclusion of Existing Communications Facilities from Section 106 Review 
 
 In my comments of 8 August 2003 I wrote that the portion of the proposed Programmatic 
Agreement – Section III(2) – excluding from Section 106 review so-called “replacement towers” would 
endanger a significant segment of the nation’s industrial history, i.e., historic communications facilities 
eligible for listing in the National Register of Historic Places.  Since providing those comments, the 
Society for Industrial Archeology, an international organization of historic preservation professionals 
and the interested public, has published an article I wrote on how the FCC’s policies already endanger 
                                                 
7 United States. Federal Communications Commission, Code of Federal Regulations. “Procedures Implementing the National 
Environmental Policy Act of 1969,” 47 CFR Subpart I. 
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historic communications facilities and how if enacted the proposed Programmatic Agreement will 
exacerbate the threats to these and other industrial historic properties.8 In executing the 2001 Nationwide 
Programmatic Agreement for the Collocation of Wireless Antennas, neither the FCC nor the other 
signatories took into account this class of historic properties. This is a fatal flaw that at a minimum 
should have been addressed in the present draft Programmatic Agreement and it is one factor that 
undermines the credibility and continued viability of the 2001 Collocation Programmatic Agreement.  
 
 As a professional serving the telecommunications and broadcast industries and parties (citizens 
and historic sites) affected by poorly conceived tower and antenna projects I have had unparalleled 
opportunities to work on both sides of the issues. Execution of the Programmatic Agreement presently 
under consideration would be detrimental to industry and to historic preservation interests. Thank you 
for providing me with this opportunity to comment in this proceeding.  
 
 
Sincerely, 
 

 
 
 
David S. Rotenstein, Ph.D. 
 

                                                 
8 The Society for  Industrial Archeology article is attached to these comments at “Exhibit A.” 
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Exhibit A: 
 

Article from the Summer 2003 Society for Industrial Archeology 
Newsletter 
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